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IN THE 
Supreme Court of Appeals 
of Virginia 
At Wytheville. 
J nne Term, 1931. 
MOYERS COAL CORPORATION 
vs. 
F. K. WHITED, I. C. BOYD, ET AL. 
BRIEF OF COUNSEL FOR APPELLEES. 
Counsel f,(),r Appellant have given notice that they 
will rely upon their petition as their opening brief and 
this brief is in reply thereto. In view of the fact that 
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only two of the parties in interest on the opposing side 
have testified as witnesses, to-wit: J. S. Hall and H. B. 
Thompson, for convenience they will be reforred to in 
this brief as the Appellants. 
''STATEMENT'' 
Under this heading the petition sets out in narrative 
form that which is conceived by counsel to he the facts in 
the case, and which statement glides through,. around 
and over the rough places as smoothly as a twelve-cylin-
der car on a concrete road. It does not take, however, 
a critical examination of the record to find that the case 
is not as favorable by any means to App:ellm1ts as that 
statement would indicate. 
As we read this statement the material things which 
it asserts to be shown by the record are about as follows: 
(1) There was no sale of the stock nor was there 
any transfer or assignment of the same to Israel and 
Pearman: 
(2) Appellants had no knowledge of the fact that 
Israel and Pearman were at any time assuming to oper-
ate as Moyers Coal Corporation. 
(3) '.rhat Appellants in no wa.y did anything to 
mislead Appellees or anyone else: 
(4) That the Appellees either knew or should have 
iknown that Israel and Pearman and their associates had 
no authority or right to proceed in the name of Moyers 
Coal Corporation, nor to, in any way, bind the properties 
now claimed by Appellants. 
~-- -~--- -~-- ----------,-· 
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We will discuss these questions, or rather point out 
the facts as to each one of them, as shown by the record, 
and in the order as above set forth. 
(1) 
Before referrin~ to the contract itself, we will call 
, ~~e at~R-tion. o;t\~he':Oour~ ~o letter of J. S. Hall to A. L. 
Israerdated January Sth, 1927, and foundo,n page 158 of 
the record, which letter is teluctantl)? admitted by Hall 
to have !been a part of the negotiations leading up to the 
contract in question. 
This letter shows clearly the intention .of the parties 
as to the character of contract they had in mind which 
was to sell this stock, and was written less than one 
month prior to the time of the contract itself. ·• 
The contract and agreement will be found beginning 
on page 113 ,of the record and which not only shows a 
sale of the said stock but that the said stock is by said 
·contract delivered to Israel and Pearman and by them 
redelivered to J. S. Hall, Agent, as collateral security 
to the notes of Israel and Pearman executed for the bal-
ance of the purchase price of said stock under the terms 
of the said contract, and which contract towards the lat-
ter part thereof expressly provides for the sale of said 
collateral under certain conditions set forth therein. 
N ol only does the correspondence prior to the con-
tract show an intention and purpose to sen and the con-
tract itself show an unconditional sale, but the corres-
pandence and acts .of all the parties subsequent to the 
sale shows that they all considered it an absolute sale 
and ·considered and recognized Israel and Pearman and 




The acts and correspondence subsequent to the c.on-
tract showing the construction Appellants placed upon 
said contract will be referred to in another connection. 
This evidence shows not only a sale but a complete 
transfer of said stock in "a separate document," to-wit: 
the written contract, and in this co~ect:i.on the Court's 
attention is called to sub-division "eft)" of Section 3848 
(2) of the Code of Virginia.~ .,f~~"ei*th4-ltJ, 
($.&.e.-~9~ .J 
(2) 
The evidence on this point will not only show the 
converse of what is claimed but will also show the atti-
tude and position occupied by the Appellants in this 
case as witnesses. 
On page 44 of the record J. S. Hall, who is the prin-
cipal actor in this case on the side of the Appellants, 
states as follows: 
'' Q. 70 When you delivered that record book 
to Mr. Israel and Mr. Pearman, did you under-
stand or agree or did any of your associA.tes 
understand, so far as you know, that they would 
assume or reorganize or effect an organization 
among themselves to carry on business as the 
Moyers Coal Corporation T 
A. It was not understood. 
Q. 71 Do you know whether they did; do 
thaU 
A. I don't know that they did positively." 
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On page 45 the same witness testifies further, as fol-
lows: 
Q. 77 Did you at that time or at any time 
know or have any reason to suppose that Israel 
and Pearman were assuming to organize them-
selves as the Moyers Coal Corporation and to de-
velop and use this property in the name of that 
corporation f 
A. No." 
On page 53 in his cross-examination, this same wit~ 
ness states : 
'' Q. 63 You say that you knew nothing of 
Israel and Pearman, the parties to this agree-
ment, assuming to act as Moyers Coal Corpora-
tiont 
A. No, I didn't know they were assuming to 
act as the Moyers Coal Corporation.'' 
And further at the bottom of same page : 
"Q. 73 And you say you didn't know any-
thing about them assuming to act as the Moyers 
Coal Corporation? 
A. No." 
And on page 54, he says : 
'' Q. 80 When did you say was the first in-
formation you had along that line Y 
A. September, 1928.'' 
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Now, in connection with this testimony let us look at 
some of the other evidence on the same point. 
Beginning on page 152 is a letter written by B. F. 
Pearman in the name of Moyers Coal Corporation ad-
dressed to J. S. Hall regarding an income tax report in 
wh.ieh Pearman, writing as Moyers Coal Corporation, 
states among other things, "we did not own the mines i.u 
1926, and was mining as a company and not as a corpo-
ration.'' 
To this letter Hall replied (on same page), ''you 
people will have to make this report the best that y.ou 
can.'' 
See, also, on page 155-6, Hall's letter to Israel re-
garding report to State Tax Commissioner. 
See, beginning on page 159 the several checks drawn 
by Israel and Pearman in the name of Moyers Coal Cor-
poration payable to J. S. Hall, Trustee, which cheeks, it 
is admitted by Hall, were received by him and collected. 
Concerning these cheeks, and considering especially 
the number of the same, we call attention to the testi-
mony of this witness on page 54 of the record as follows: 
'' Q. 81 Such payments as were made by 
these parties subsequent to the date of this agree-
ment .or contract, how were they made, - I mean 
by check, cash or what was it f 
A. You mean on the lease contract? 
Q. 82 I mean on this agreement you talk 
about, let it be lease or whatever you want to call 
·~ . ' 
A. I think they were made by check. I don't 
remember that we ever received any cash. 
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Q. 83 Whose check~ 
A. I don't just remember whose checks they 
were, couldn't tell you that. 
Q. 84 D.on 't remember thaU 
A. No, sir. 
Q. 85 It wasn't the checks of the Moyers 
Coal Corporation, was it' 
A. I couldn't say whether it was or whether 
it wasn't whether they were or weren't.'' 
In connection with the statement of this witness al-
ready quoted to the effect that the first information he 
had indicating that Israel and Pearman were assuming 
to act as Moyers Coal Corporation was September 1928, 
in addition to the letters already referred to, the Court's 
attention is called to the dates of the several checks, be-
ginning February 28, 1g,27. 
Now, taking up the witness H. B. Thompson on page 
67 in his examination-in-chief, he states that he had no 
knowledge of the fact that Israel and Pearman were as-
suming to act as Moyers Coal Corporation, while on page 
71 he says that the first information he had along that 
line was in the fall of 19,2)8, and on page 7 4, near the bot-
tom, in his cross-examination he admits that he must 
have known of it long prior to the fall of 1928. 
We will not undertake to refer to all of the. evidence 
contradicting this witness .on this point, but will refer to 
letter written by this witness addressed to Moyers Coal 
Corporation dated September 15, 19·27, found on page 
153 of the record; letter from same to Moyers Coal Cor-
-----------~-
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poration dated August 2, 1928, found on page 154 of the 
record; and to his cross-examination regarding these two 
letters beginning with question 37 on page 71 and ending 
at the ibottom of page 7 4. 
This evidence shows conclusively that both Hall and 
Thompson had full knowledge .of the fact not only that 
Israel and Pearman would organize and do business 
tunder the name of "Moyers Coal Corporation", but had 
full knowledge of the fact that they did that very thing. 
It also shows that they w;ould not only deceive the pub-
lic, if necessary, but that they would deceive the Court. 
(3) 
All the evidence pointed out under the two headings 
last above is equally pertinent under this heading, be-
ICause it shows conclusively that J. S. Hall, Agent and 
Trustee, sold this stock and property to Israel and Pea:t-r 
man, held them out to the public as the owners of same, 
not only had full knowledge of the fact that they had or-
ganized and were operating as Moyers Coal Corporation, 
but expressly authorized them to encumber the property 
by mortgage. 
See letter of J. S. Hall to A. L. Israel dated March 
7th, 1928, found on page 155 of the record, in which this 
statement is made: 
"It looks like it would be best to get some of 
those rich farmers down in your section to make 





:z ,, Un.der. this heading,,we will a~§P· refer again to the 
evidence air~ady pointea ou?iil' connection ~th the other 
questions already discussed, showing that this stock and 
property was sold and transferred to Israel and Pear-
man, who, with the full knowledge of Hall and Thomp-
son, took possession of it and operated it as Moyers Coal 
Corporation, dealing with Appellees and others as such. 
The testimony of Appellee, I. 0. Boyd, is cited in the 
petition to the effect that he saw the original contract 
but did not see the final contract. He understood, just 
as all the other parties understood and intended, that it 
was a sale and transfer of the whole thing to Israel and 
Pearman and that they had the right to organize and 
proceed as Moyers Coal Corporation. 
The testimony of this witness will be found begin-
ning on page 136, and to which the attention ,of the Court 
is here called. The Court is also asked to examine testi-
mony of Fiem K. ·Whited beginning on page 145 of the 
record, as well as the testimony of B. F. Pearman f.ound 
,beginning .on page 150 of the record, together with the 
exhibits filed with his deposition. 
In reply to the contention of Appellants that it was 
the duty of Appellee, I. C. Boyd, to ascertain definitely 
as to the contract and the rights of Israel and Pearman, 
we refer to the case of Amer. Stores Corp. v. Atkins, 135 
Va. 223, where at the bottom of the page, among other 
things, it is said : 
"It follows from this principle that where a 
mortgage is given by a corporation to secure a 
debt which it has the power to contract, the mort-
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gagor advancing the money in good faith is not 
bound to look beyond the mortgage for the author-
~eztz;;ac~,."~Y~. ·~'., tS't· 
"ESTOPPEL" ~"f:,-/~ij, 
Under this heading will he cited such additional 
authorities as are relied upon, whether peculiarly appli-
cable to the qu:estion of Estoppel or not. 
In Cook on Corporations, ( 6ED), Note 2 to Section 
700, Vol. 3, page 2230, it is said: 
"Even though stockhold~rs sell their stock to 
one person and he takes charge of the property 
as his own, yet if he continues to do business in 
the eorporate name and the stock is not paid for 
andj is finally turned hack the company is liable 
for the debts which he has incurred.'' Albany Mill 
Co. v. Huff Bros., 72 S. W. Rep. 820 (Ky.) (1903). 
In Altavista Cotton Mills v. Lane, 133 Va. page 16, 
it is said: 
"Where a corporation accepted the benefits 
of a contract it has held by so doing to have rati-
fied the c.ontract and waived any informalities in 
its execution. 
A corporation which has received the consid-
eration of a contract it can not defend against 
against an action on the contract .on the ground 
that the provisions of the statute, charter or by-
laws prescribing the form of the contract, or the 
mode of e~ecuting it were not complained with by 
the officer acting f.or the corporation in the exe-
cution of the contract. In other words, any infor-
ll 
mality in executing a contract is waived and can-
not be set up as· a defense where the corporation 
has accepted and retained the benefits of the con-
tract'~ 
. :> . 
It is 1mdisputed in this case that Moyers Coal Cor-
poration under the management of Israel and Pearman 
could not have .operated but for the credit extended to it 
by Appellee, I. C. Boyd, and that Hall and Thompson 
and their associates received the benefits from such op-
erations and credit. 
See, also, Haynes Corporation v. Staples, Inc., 133 
Va., 82, 88, 89, 90, 91, 92. · 
On page 92 of the above case, the case .of Am. B. H. 
0. !S. Mach. Co. v. Burlack, 35 W.Va. 647, 66\1, 14 S. E., 
319. 323, is cited for the following: 
'' 'There are so-called corporations which 
for all practical purposes, when they do business, 
cannot be reached at all if we are not permitted to 
treat the .only known or accessible embodi,ment in 
any other way than according to the character the 
manager may see fit for the occasion to assume. 
He is possessed of full authority to talk and act 
when there is anything to be gained, but he is not 
the proper man to talk or act when there is any-
thing t.o be lost; and yet the principal, for all 
practical purposes, if not often in reality, is rep-
resented in no other way except by a name, so that 
a species of legerdemain is carried on, 'now you 
see it, and now you don't.' The ordinary business 
world is becoming tired with, if not vexed at, this 
sort of jugglery, and thinks that the true prin-
ciples of evidence and of agency are not so narrow 
12 
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or so rigid that they may not be made to reach 
such cases.' ' ' 
See, also, Holstein Co. v. Kirk, 150 Va., 82, 91-2-3; 
Sterling v. Trust Co., 149 Va., 867, 880-81. 
In the last case above cited beginning at the bottom 
of page 8~0 and continuing on page 881, Oook on Corpo-
rations is cited for the follomng: 
" 'There are, however, tw.o exceptions to the 
rules given above .. The first is that corporate 
aotion may arise in other ways than by the formal 
action of its board o£ directors, or meeting of 
stockholders, .or of its agents. It may arise by a 
long course of dealing which estops the corpora-
tion from denying the legality of that mode of 
dealing, or ·by the corporation acquiescing, or by 
its accepting the benefits of the transaction, or by 
practically all of the stockholders assenting. It 
may arise by passively allowing itself to be used 
as an instrument of wrong or illegal acts. • • • • 
The second exception is that w:P,ere a corporation 
is merely a 'dummy'' the court has power to ig-
nore its corporate existence and to hold that the 
acts of the stockholders are the acts of the corpo-
ration itself.' " 
It is respectfully submitted that there is no merit 
in the position taken by counsel for Appellants and that 
the decree complained of is right. 
BERT T. WILSON, 
Attorney for Appellees. 
